NOTE TRIBAL SOVEREIGNTY: FEDERAL COURT REVIEW OF TRIBAL COURT DECISIONS-JUDICIAL INTRUSION INTO TRIBAL SOVEREIGNTY

M. Allen Core* Background
In the latest developments concerning the authority of tribes to self-govern, the United States Supreme Court has moved closer to a position that allows the federal judiciary to act as appellate courts for decisions of tribal courts. In National Farmers Union Insurance Co. v. Crow Tribe,' the Supreme Court concluded that the question of whether the tribal forum had jurisdiction over a dispute involving non-Indians was an issue encompassed within the jurisdiction of federal courts by 28 U.S.C. § 1331 (1982) .2 The Court also held that a tribal court should be able to determine its own jurisdictional limits through the normal court processes. ' The Court found that before a federal court could review the issue of whether tribal court jurisdiction had been exceeded, all tribal remedies must be exhausted. ' However, the Court also wrote that it
[did] not suggest that exhaustion would be required where an assertion of tribal jurisdiction "is motivated by a desire to harass or is conducted in bad faith" . . . or where the action is patently violative of express jurisdictional prohibitions, or where exhaustion would be futile because of the lack of an adequate opportunity to challenge the court's jurisdiction.'
This part of the opinion concerned the possibility that a tribe would assert jurisdiction simply to harass or assert jurisdiction in bad faith. The action referred to by the Court was the actual assertion of jurisdiction. However, the Tenth Circuit Court of Appeals in Superior Oil Co. v. United States' used this language from National Farmers to reverse a district court decision that had granted a dismissal based on the sovereign immunity of the Navajo Nation.' The appellate court remand [ed] to the District Court with instruction to undertake such further proceedings deemed necessary to determine whether the actions of the Navajo Tribe of Indians and the named individual Navajo defendants in withholding consent to assignments of leases and requests for seismic permits were taken in bad faith or motivated by a desire to harass such as to render exhaustion of Navajo Tribal Court remedies futile.'
The Navajo Tribe, as landowner, has the right to approve or not approve leases, lease assignments, or seismic permits' This right is no less outside the Court's review than the action, or inaction, taken by the Superintendent of the Uintah and Ouray Agency of the Bureau of Indian Affairs in not approving communitization agreements in Kenai Oil & Gas v. United States." 0 These actions of the Navajo Tribe were ministerial and had nothing to do with Navajo Tribal Court jurisdiction. This indicates that the Tenth Circuit has taken the rule laid down by the Supreme Court in National Farmers and expanded it to allow the federal district court to review actions of tribal officials. This expansion of the rule allows the federal district courts to decide the merits of the case, rather than limiting the federal courts to determining whether the tribal court exceeded its jurisdiction.
The most recent Supreme Court case in this field shows the continued shift toward encroachment. In Iowa Mutual Insurance Co. v. LaPlante," the Court was faced with the same scenario as in National Farmers except the plaintiffs were alleging federal jurisdiction on the basis of diversity of citizenship.' 2 This case in-volved an Indian injured on the Blackfeet Reservation while working for a non-Indian farming operation. The plaintiff in the case was the operator's insurer. The injured worker sued in tribal court to recover from the insurance company. When the tribal court ruled that the case was within its jurisdiction, Iowa Mutual filed its collateral case in federal district court, rather than complete the tribal court process. The insurance company alleged that the tribal court had no jurisdiction to hear the case, and the district court agreed. The court of appeals reversed, holding that the federal district court had no jurisdiction.
Instead of remanding he case to the district court and requiring the insurance company to exhaust all tribal remedies, as was done in National Farmers, the Court added language that may show the future trend. Speaking of National Farmers, the Court wrote that "[w]e refused to foreclose tribal court jurisdiction over a civil dispute involving a non-Indian."'" This sounds as if the question of tribal court jurisdiction over non-Indians in civil matters was questionable but was saved by the Court.
The Court "remanded the case to the District Court to deterne whether the federal action should be dismissed or stayed pending exhaustion of the remedies available in the tribal court system.'"" Then the Court added the following footnote: "As the Court's directions on remand in National Farmers Union indicate, the exhaustion rule enunciated in National Farmers Union did not deprive the federal courts of subject-matter jurisdiction. Exhaustion is required as a matter of comity, not as a jurisdictional prerequisite." '' In choosing' this language the Court was analogizing to the relationship between federal and state courts.' 6 This ana,-gy simply does not hold up under the constitutional authority granted to the federal courts under article Ill, section 2, which states in part that the judicial power extends to controversies arising between citizens of different states. The Court itself points out that under Cherokee Nation v. Georgia," tribes were not states at the time that language in the Constitution was
at 855 14 !07 S Ci. at 976 15 hi n.8 AAIERICAN INDIA N LA W REVIEW approved.'" The Court also points out that "Congress has amended the diversity statute several times since the development of tribal judicial systems, but ...has never expressed any intent to limit the civil jurisdiction of the tribal courts."' 9 Although the Court goes through an analysis of why the tribal court has jurisdiction, 2 " it does not explain how a federal court might have concurrent jurisdiction.
While the Supreme Court has not presently decided to review tribal court decisions, the opinion written by Justice Stevens, concurring in part and dissenting in part, demonstrates what may be the direction of the Court. Justice Stevens wrote:
The deference given to the deliberations of Tribal Court on the merits of a dispute, is a separate matter as to which National Farmers Union offers no controlling precedent. Indeed, in holding that exhaustion of the tribal jurisdiction issue was necessary, we explicitly contemplated later federal court consideration of the merits of the dispute.-"
In addition to these decisions, Charles F. Wilkinson, in American Indians, Time, and the Law, 22 has taken the position that federal courts should have appellate review over cases in tribal court that involve a right granted under the Indian Civil Rights Act.
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" His reasoning for this position is that both Indians and non-Indians residing on a reservation would feel more secure about the fairness of the system, which would decrease conflicts and dispel bad feelings between the tribes and the non-Indians on the reservation." Although Wilkinson admits that this type of review would be an intrusion into tribal sovereignty, he does not state what gives the courts the right to intrude in this manner. He states his conclusion and then goes on as if the courts simply have that power. A study of the history of the relationship between the tribal governments and the federal government will demonstrate that federal courts do not have the constitutional authority to exercise that power. 
Development of the Government-to-Government Relationship
Indian tribal governments existed before the European explorers came to this country. As the European nations occupied the land, each in turn dealt with the tribal nations that were already here." The importance of establishing relations with the tribes was recognized by the new American government when the Continental Congress established committees to deal with Indian tribes. ' , When the United States Constitution was written, the authority of the new government to deal with tribes was granted to the Congress by article 1, section 8. No other governmental unit was granted the power to deal with tribal governments in the Constitution.
The relationship between the United States government and the tribal governments was defined by the United States Supreme Court in the opinions written by Chief Justice Marshall *n the early 1830s. In Cherokee Nation v. Georgia the Supr,-me Court dismissed the case because it did not have jurisdiction to hear the merits of the case." This decision was based on the determination that the Cherokee Nation was not a foreign state within the meaning of the constitutional provision that gave the Supreme Court original jurisdiction over disputes between states and foreign nations."
The following year, another case involving the Cherokee Nation, Worcester v. Georgia," concerned the ability of the state of Georgia to enforce its laws within the lands of the Cherokee Nation. This time Marshall agreed to hear the case. The Chief Justice held that:
[T]he political existence of the tribes continued after their relations with both the state and the federal government. As a consequence of the tribes' relationship with the federal government, tribal powers of self-government are limited by federal statutes, by the terms of treaties with the federal government, and by restraints implicit in the protectorate relationship itself. In all other respects the tribes remain independent and selfgoverning political communities." 
Tribal Sovereignty and the Indian Civil Rights Act
Most of the limitations on the powers of the federal and state governments that were intended to protect the civil rights of its citizens were contained in the first fourteen amendments to the United States Constitution. However, these limitations were placed on Congress or the states and did not mention Indian tribes or tribal members. Except for acts pertaining to specific tribes, Indians did not become citizens of the United States until 1924. ' The question arose as to whether persons under the jurisdiction of a tribe were protected by the amendments. The answer came from the Supreme Court in Talton Talton held that the tribes were independent sovereigns free of constitutional constraints and general federal laws unless Congress had expressly limited their powers. For this reason the Court held that they were not limited by the grand jury requirement of the fifth and fourteenth amendments.' Subsequent cases have held that neither the due process clause of the fourteenth amendment" 3 nor the freedom of religion clause of the first amendment apply as limitations to Indian tribes."
This situation continued unchanged even through the height of the civil rights movement of the early sixties, when the tribes were not included in the Civil Rights Act of 1964.0 The limitation on tribal governments to protect the rights Qf individuals within the jurisdiction of the tribes was not formally addressed until the passage of the Indian Civil Rights Act of 1968.1 ' For ten years following the passage of the Indian Civil Rights Act, persons who felt they had their protected rights violated by a tribe and were not satisfied with the tribal court determination customarily took their actions to federal district court." This is much like the scenario envisioned by Wilkinson. However, this process of district court review of tribal court determinations was renounced by the Court in Santa Clara Pueblo v. Martinez." In that case the original plaintiff, Ms. Martinez, had sought to have her children enrolled as members of the Santa Clara Pueblo Tribe. Without membership status, the children were ineligible to inherit their mother's property. The Santa Clara Pueblo has a patrilineal society, which means children are members of their father's pueblo. Since in this case the father was a member of the Navajo Nation, the children could not, under tribal custom, become members of the Santa Clara Pueblo. If the mother had been a Navajo and the father a member of the pueblo, the children could have been enrolled. That the children were raised at the pueblo and spoke the Pueblo language, did not change the custom. When Ms. Martinez was unable to get her desired decision in the tribal forum, she brought action in federal district court to force the pueblo to enroll her children.
This case represented the type of interest the Indian Civil Rights Act (ICRA) was meant to protect. This was a sexdiscrimination case, and the ICRA required that tribes provide equal protection under the law." The district court held that it had subject matter jurisdiction," w":!ch was affirmed by the Tenth Circuit Court of Appeals, although the court reversed on the merits. , The Supreme Court reversed both courts on the issue of jurisdiction and, for that reason, did not reach the merits of the case." The opinion was a glowing pronouncement of tribal sovereignty and self-government. The Court held that "providing a federal forum for issues arising under § 1302 [of the ICRA] constitutes an interference with tribal autonomy and selfgovernment," and the Court would not interfere without express manifestation of congressional intent." The Court found that "nothing on the face of Title I of the ICRA purports to subject tribes to the jurisdiction of the federal courts for injunctive or declaratory relief.""
After an exhaustive study of the legislative history of the ICRA, the Court found "[tihe legislative history of Title I suggests that Congress' failure to provide remedies other than habeas corpus was a deliberate one. The Court held that:
Creation of a federal cause of action for the enforcement of rights created in Title I, however useful it might be in securing compliance with §1302, plainly would be at odds with the congressional goal of protecting ttibal self-government. The Court closed its opinion with language that left no lingering questions concerning tribal inherent sovereignty, the role of tribal forums, and the role of the United States Supreme Court. The Court ruled:
[Wie ha,,e . . . recognized that the tribes remain quasisovereign nations which, by government structure, culture and source of sovereignty are in many ways foreign to the constitutional institutions of the Federal and State Governments ...
[U]nless and until Congress 'Makes clear its intention to permit the additional intrusion on tribal sovereignty that adjudication of such actions in a federal forum would represent, we are constrained to find that § 1302 does not impliedly authorize actions for declaratory or injunctive relief against either the tribe or its officers." The Court thus recognized its 'inited role in the governmentto-government relationship between the tribes and the federal government. The Court also recognized that the tribes at one time enjoyed the full spectrum of sovereign powers. The tribes have given up some external and internal aspects of that sovereignty, by treaty initially, and then have had those powers limited by Congress. But since "[gleneral acts of Congress [do] not apply to Indians, unless expressed as to clearly manifest an intention to include them," the Court is without power to do what the United States Congress has failed to do. ' How then, in the face of such explicit authority, can one consider federal court intrusion on tribal sovereignty without congressional action? Furthermore, how can Wilkinson put forth support for such policy without noting or suggesting that legislation be enacted to allow the courts to review such cases?
The Demise of True Sovereignty
The answer to these questions depends on whether inherent tribal sovereignty actually exists. A reader of Supreme Court opinions would say it must, because the Court has used the term ' how is a state able to go onto a reservation and regulate tribal activities.' or to require the tribes to collect taxes from non-Indians on sales made on the reservation? 6 " The Court may have an answer to this, but if so, the answer is not found in the Constitution nor in any' acts of Congress. Congress has never stated that tribes do not possess sovereignty. Except for specific instances, such as Public Law 280,"° Congress has never authorized direct regulation by states on the reservation. Congress has never authorized the states to require tribes to collect taxes on sales to non-Indians. If Congress did not authorize these things, %here is that authorization found? The answer must be that the United States Supreme Court is doing this on its own in excess of the authority granted to it in the United States Constitution.
The basis for the current Court's handling of tribal soereignty goes back to 1882 in United States v. McBratne,'" where, at the height of the assimilation era of congressional Indian policy, the Court upheld state jurisdiction over the murder of one nonIndian by another non-Indian on a reservation. As Wilkinson points out, there was no statutory authority for this decision.-' Under the Indian Country Crimes Act -such a crime should be tried in federal court." This, however, did not deter the Court from allowing the state to exercise jurisdiction on the reservation, The Court's justification was that "some events occur in Indian country that simply do not bear on legitimate tribal or federal concerns."' The Court seems to be saying that Indian tribal governments and tribal and federal law enforcement agencies should not be concerned about protecting the peace on the reservation as long as non-Indians are killing non-Indians. To indicate that tribal governments should not be concerned when violent crimes occur on the reservation is totally ludicrous. No one would question the absurdity of a statement that a state should not be concerned when a noncitizen kills another noncitizen within its borders.
Justice Black relied on the drcision in McBratney to write his opinion in New York ex rel. Ray v. Martin," which involved the power of the state of New York to extend its criminal laws to Indians while on the Allegheny Reservation. Referring to McBratnev, Black wrote, "That case and others which followed it all held that in the absence of a limiting treaty obligation or Congressional enactment each state had a right to exercise jurisdiction over Indian reservations within its boundaries."" With judicial slight of hand, Black ignores the fact that McBratnev, even if decided correctly, only pertained to particular states whose enabling acts did not reserve jurisdictio!i to the federal government and to the tribes. Furthermore, this apparent "presumption of state jurisdiction seems entirely inconsistent with Worcester v. Georgia," which is still good law. As noted earlier, the concept of tribal sovereignty was resurrected by the Supreme Court in Williams v. Lee," ironically written by Justice Black. In Williams, Justice Black completely reversed his prior position in Ray and wrote: "Congress has acted consistently upon the assumption that the States have no power to regulate the affairs of Indians on a reservation. . . [W] hen Congress has wished the States to exercise this power it has expressly granted them the jurisdiction."'" But the damage had been done, for even in Williams v. Lee the Court did not exclude state jurisdiction because the tribe is a separate sovereign, but because the Court wanted to protect tribal https://digitalcommons.law.ou.edu/ailr/vol13/iss2/3 self-government." M Therefore, sovereignty, in the true sense of the word, does not exist for tribes in the opinion of the United States Supreme Court. It appears that the ability of Indian tribes to govern within the boundaries of the reservation depends not only on the United States Congress, which has constitutional authority to deal with Indian tribes, but also on the current whim of the United States Supreme Court, which lacks any constitutional authority to exercise authority over tribes.
Tribal SovereigntY in the Current Era
The first significant indication of the downfall of the true sovereignty came in 1978 in Oliphant v. Suquamish Indian Tribe. " The Court in that case refused to recognize the authority of the tribe to exercise criminal jurisdiction ,,er non-Indians for acts committed while on the reservation." The facts of that case showed that the Suquamish Reservation had been allotted for some time. The population of non-Indians and the land holdings of non-Indians far exceeded the population and land holdings of the tribe and its members. In order for the Court to prevent a small minority to have authority over a nonvoting majority, the Court could not decide the case on tribal sovereignty. Therefore, the Court rejected the concept of tribal sovereignty in favor of the power of the United States to protect its citizens from unwarranted intrusions on their personal liberty." the United States, Indian tribes . . . give up the;r power to try non-Indian citizens . .. except in a manner acceptable to Congress. '"14 After considering two reasons why tribes may want jurisdiction over non-Indians. Rehnquist also stated that "these are considerations for Congress to weigh in deciding whether Indian tribes should finally be authorized to try non-Indians."" Obviously. the now Chief Justice Rehnquist sees tribal authority as something that Congress must bestow on tribes, rather than something that tribes possess because they are sovereign entities. This opinion also makes a statement that brings the current thinking of the Court into sharp focus and allows the Court to exercise power to do away with tribal sovereignty. Rehnquist wrote: "ITIhe tribes' retained powers are not such that they are limited only by specific restrictions in treaties or congressional enactments. As the Court of Appeals recognized, Indian tribes are prohibited from exercising both those autonomous states that are expressly terminated by Congress and those powers 'inconsislent with iheir status'.-" This would allow the courts to determine what powers a tribe mas exercise, rather than having those powers determined by the tribe's sovereignty.
Oliphant was followed by a case directly on point with the main thrust of this paper. In Dry Creek Lodge v. Arapahoe & Shoshone Tribes there was a dispute between a non-Indian who had property on the reservation and an Indian family whose land had to be crossed to get to the non-Indian land." The dispute arose when the tribes cut access to the non-Indian's land at the request of the Indian family. The plaintiff sued the tribes, claiming his constitutional rights had been violated. The tribal court refused to accept the case without the approval of the tribal council, which was not given. The plaintiff then brought the case in federal court. The trial court originally dismissed for want of jurisdiction. The Tenth Circuit reversed and remanded for a trial on the damages. Before the case was finally resolved at the trial court level, the Supreme Court decided Martinez." The district court then again disnissed for want of jurisdiction. The court reasoned that since the case (Vol. 13 https://digitalcommons.law.ou.edu/ailr/vol13/iss2/3 was brought under the ICRA and since the Supreme Court had just held that federal courts do not have jurisdiction to hear cases under the ICR N, the court did not have jurisdiction to hear that case.
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But the Tenth Circuit again reversed, using Oliphant for authority rather than Aartinez." Although this was a circuit court case, the Supreme Court denied a writ of certiorari." It is submitted that in this case, we see the beginning of the answer to the mystery of tribal sovereignty and how the Supreme Court will deal with it under the ICRA. The appeals court distinguished the Court's decision by pointing out that:
[Martinez] was entirely an internal matter concerning tribal members and a matter of very great importance to the individuals. . . . The problem was thus strictly an internal one between tribal members and the tribal government relating to the policy of the Tribe as to its membership. Of course, there were no non-Indians concerned."
How the fact that there were non-Indians involved in Dry Creek Lodge impacted on the sovereign right of an Indian tribe to handle disputes within the boundaries of the reservation was not given adequate analysis by the court. However, the court did say: "The reason for the [Martinez position by the Supreme Court] disappears when the issue relates to a matter ouside of internal tribal affairs and when it concerns an issue 'with a nonIndian."'" There is no basis given for this position nor any authority cited to substantiate the statement. The Supreme Court allowed the opinion to stand, giving, at least indirectly, its blessing to the position of the appeals court.
The theory of Oliphant next arose in In re Sandmar, " a bankruptcy case in which the Navajo Tribe was a creditor. In this case, the Navajo Tribe did not answer to a charge filed by the debtor in bankruptcy court and was cited for contempt. The court rejected the defense of tribal sovereignty immunity, which was held to exist by the Supreme Court in .lartinez. 9 ' The court is clear, however, that state laws may be applied to tribal Indians on their reservations if Congress has expressly so provided.'°6 Unfortunately, rather than stopping at this quotation, the Court decided the case in favor of the tribes because the interests of the tribes outweighed the interests of the state." ' The implication of the last sentence of the quote above is that if Congress does not expressly so provide, then state laws may not be applied to tribal Indians on their reservations. This would be a statement of true inherent tribal sovereignty, and the Court could have decided the case simply on that point. But the case involved more parties than the tribes and their members. Therefore, the Court did not use tribal sovereignty to decide the case even though it purported to recognize the concept.
This, then, is the manner in which the Court may decide to review tribal court decisions on the merits. A case might arise under the Indian Civil Rights Act involving a non-Indian defendant and an Indian tribe. Rather than allowing tribal sovereignty and Martinez to set the limits of federal court jurisdiction, the Court may follow the Oliphant line of cases and ignore sovereignty. This is probably what Wilkinson was considering when he took the position advocating federal court review. As a believer in the inherent powers of tribal governments, this author cannot concede to the federal judiciary the constitutional right to do so without congressional action. Gover and Laurence indicate that perhaps a limited federal court review may happen, but they at least recognize that congressional action is necessary.' " " If the Supreme Court would also recognize this fact, then it would be giving more than lip service to the concept of tribal sovereignty and the constitutionally mandated separation of powers. https://digitalcommons.law.ou.edu/ailr/vol13/iss2/3
